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Introduction and Acknowledgements
On February 7, 2012, the Pennsylvania General Assembly enacted comprehensive
amendments to Pennsylvania laws regulating the oil and gas industry in response to the
rapid growth of the Marcellus shale industry.
This guide provides an easy-to-understand explanation of the major provisions of that
new law. The guide was created to inform and educate citizens, municipal leaders, media,
and others about the details and expected impact of the new law. The guide is deliberately
written to be as accessible as possible to all, primarily presented in a question and answer
format. The questions are organized by topics and the numbers at the end of each answer
refer to the Section numbers of Act 13.
PennFuture’s legal staff, led by President and CEO George Jugovic Jr, Law Staff Chair
Brian Glass, and Staff Attorney Mark Szybist, are the primary authors of this guide. The
guide would not have been possible without the volunteer research assistance of Attorney
Renee E. Della Fave.
We encourage readers to offer questions and comments on PennFuture’s web site at
http://my.pennfuture.org/QuestionsOnDrillingLaw or by email to dierolf@pennfuture.org.

Updates and Corrections
(as of April 27, 2012)
Page 4: “20 percent less than” rather than “20 percent less of ”
Page 10: In the setback chart, the box for Perennial stream / Unconventional Wells should say “300 feet from the well or 100
feet from the edge of the well site.”
Page 10: The statement in the chart on Floodplains should be amended to read: “A well or well pad may not be built in a
floodplain if the well site will contain a pit or impoundment for drilling wastes. Wells and well pads may be built in a floodplain if wastes will be stored in tanks that are not located within the floodway section of the floodplain.”
Page 19: In the last paragraph, the statement “Impoundments and compressor stations must be allowed in residential districts
as a conditional use.” should be changed to “Impoundments must be allowed in residential districts as a permitted use if they
are more than 300 feet from a building. Compressor stations must be allowed in residential districts as a conditional use.”

Disclaimer:
This paper should not be construed as legal advice or legal opinion on any specific facts or circumstances. The content is
intended for general information purposes only. You are advised to consult a lawyer regarding your specific legal situation.
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Pennsylvania’s New Oil and Gas Law (Act 13):

A Plain Language Guide and Analysis
The governor signed Act 13 into law on February 14, 2012. It amends Title 58 of
Pennsylvania’s Consolidated Statutes to regulate activities related to the extraction
of gas from the Marcellus shale, an industry also referred to as “unconventional gas”
development. Shale gas wells are referred to as “unconventional gas” wells because
the gas is extracted from geologic formations deep under the ground (beneath the Elk
Sandstone formation), using special techniques such as horizontal drilling and hydraulic
fracturing not traditionally used to access shallower gas formations. 2301.

The Impact Fee (Chapter 23)
Did the General Assembly impose a fee or tax on the extraction of natural gas?
No. The law does not directly impose a fee on unconventional gas development in Pennsylvania. Instead,
it shifts that decision to county governments. The law contains certain carrots and sticks to encourage
county governments to adopt a fee. 2302(a)-(a.3). But without the action of county government, there
would be no fee.

Does the law impose a deadline for county government to decide whether to
adopt a fee?

The law does

Any county that has unconventional gas wells within its borders has 60 days after the effective date of
the law (until April 14, 2012) to adopt an ordinance imposing a fee on the gas produced from those wells.
2302(a.1)-(a.2) The county may not determine the size of the fee that will be imposed or what it will do
with the money, only that a fee will be imposed. 2302(b).

not directly

What happens if the county chooses not to impose a fee?

impose a fee on

Municipalities within the county have 60 days to override the county’s decision. If municipalities
representing at least 50 percent of the population of the county adopt a resolution imposing the fee and
transmit the resolution to the county and the Public Utility Commission (PUC) within 120 days after the
effective date of the act, the fee will be effective in the county. 2302(a.4).

unconventional
gas development
in Pennsylvania.
Instead, it shifts
that decision
to county
governments.

What is the penalty if county government does not impose a fee?
A county that does not adopt a fee will not receive any proceeds under the statute. 2302(a.3). Similarly,
a municipality will not receive any proceeds if it fails to adopt a resolution in support of the fee should
the county fail to adopt a resolution imposing a fee. In short, although counties have the responsibility for
adopting a fee, and appear to have a choice whether to adopt a fee, the law seeks to compel the adoption
of a fee by leveraging the benefits of the fee against those that would oppose imposition of this fee.
2302(a.4)(5).

Does the fee apply to wells constructed prior to enactment of the statute?
Yes, the fee applies to existing wells. The statute applies the fee to any gas produced in the year prior to
imposition of the fee. 2302(b).
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How much is the fee?
The amount of the fee depends on two factors: (1) how many years the well has been in operation; and
(2) the “average annual price of natural gas” for the year that the fee is imposed. 2302(b).
The fee is assessed annually for fifteen years. The fee begins at between $40,000 and $60,000 per well in
year one, and decreases annually over time until final payments are between $5000 and $10,000 in years
11 to 15. The exact amount of the annual payment depends on the “average annual price of natural gas”
during that particular year. In years 1 – 3, the fee varies in $5000 increments depending on whether the
price of gas is less than $2.25, between $2.25 and $2.99, between $3.00 and $4.99, between $5.00 and
$5.99, and greater than $5.99. In years 4 – 10, there are only three levels of payments, which further
reduce to two levels of payments in years 11 – 15. 2302(b).
The price of natural gas is established based on a twelve-month average of the price of near-month
contracts on the New York Merchantile Exchange (NYMEX), as reported in the Wall Street Journal on the
final trading day of each month. 2301.

What if the well temporarily ceases production?
Payment of the fee is suspended if after year two, the well ceases production of quantities greater than
those produced by a “stripper well,” which is a well that is approaching the end of its economical life,
defined as a well incapable of producing more than an average of 90,000 cubic feet of gas per day in a
month. 2301 and 2302(b.1).

When does a company permanently cease paying the fee?
Payment of the fee ceases either at the end of 15 years (even if the well continues to produce), or when
the well ceases production and has been properly plugged. 2302(e).

Does the amount of fee depend on whether the well is horizontal or vertical?
Yes. If the well is a vertical unconventional gas well, the fee is 20 percent less than what the fee would be
if the well were horizontal. In addition, the fee ends after 10 years, and not 15. 2302(f).

Are any changes made to the fee based on cost of living increases?
Possibly. The PUC must annually make a change to the fee based on any upward changes in the
Consumer Price Index, which is often referred to as a measure of cost of living increases. However, this
adjustment occurs only when the number of wells drilled in the succeeding year exceeds the number
drilled in the prior year. Because the industry has already ramped up the annual rate of wells drilled, it is
not clear how often these fee changes will take effect, since they only occur when the rate of wells drilled
increases from year-to-year. 2302(c).

What if the operator re-stimulates the well?
Under certain circumstances, the fee payments will begin again at year one after re-stimulation. The
primary requirement is that re-stimulation must result in an increase in production of more than an
average of 90,000 cubic feet of gas per day in a month. 2302(d).

When are the fees due?
For wells drilled prior to January 1, 2012, the fee is due on September 1, 2012. For all other wells, the first
fees are due April 1, 2013. Subsequent fees are due every April thereafter. 2303(a).

5

What reporting requirements are tied to the fee?
Along with the fees, producers must submit a report that identifies a running count, by municipality, of
the wells that have been drilled and the date each was drilled or ceased production. 2303(b). DEP is to
transfer an existing list of unconventional wells that have been drilled to the PUC. 2304(a). Both DEP and
well operators must provide monthly updates to the PUC. Operators must advise the PUC when a well is
drilled, when production begins, and when production ceases. 2304(b). The PUC may impose a modest
fee on operators to cover administrative costs. 2303(c).

What if an operator fails to pay its fee?
There are a number of consequences for an operator that fails to pay its fee on time. The DEP is
required to withhold permits if an operator has not paid its fees on time. 2305. The DEP is also required
to suspend the permit of any well for which a fee has not been paid as long as no appeal of the fee is
pending with the PUC. 2308(c).

Who is primarily responsible for collecting and distributing the fee?
The statute gives the PUC broad powers to collect and distribute the fee and imposes interest charges
and monetary penalties for a company’s failure to pay the fee on time. 2307 and 2308. The PUC
also may issue administrative orders to companies that fail to meet their fee payment or reporting
obligations, and may assess civil penalties of up to $2,500 per day per violation of the statute’s fee
provisions. 2309 and 2310.

The public

What record keeping obligations do companies have related to the fee?

may find it

public officials

The law is not specific about what types of records must be kept, but it does require that companies keep
adequate records to allow the PUC to determine the company’s fee liability. The law presumes that the
PUC will promulgate regulations that will direct companies on what specific types of records must be
maintained. The PUC is given broad inspection powers to access these records and other information to
determine compliance. 2312 and 2313.

are fulfilling

Does the public have a right of access to fee data submitted to the PUC?

their statutory

No. The statute provides that any information obtained by or submitted to the PUC as a result of any
report, investigation, examination or hearing shall be kept confidential and only used for official purposes.
Further, any employee that divulges confidential information is subject to discipline by the PUC. 2313(b).
Read broadly, this provision precludes the public from accessing through a public information request
records used by the PUC to fulfill its statutory duty of ensuring compliance with the law. In other words,
the public may find it very difficult to ensure that public officials are fulfilling their statutory obligations
under this law.

very difficult
to ensure that

obligations under
this law.

Who benefits from the fee?
The total fees collected are deposited in a fund known as the Unconventional Gas Well Fund. 2314. The
law details how the fund is to be distributed. 2314.
As a starting point, the following institutions are prioritized as receiving hard dollar amounts “off the
top” of the Fund: County Conservation Districts, the Fish and Boat Commission, the PUC, DEP, the
Pennsylvania Emergency Management Agency, the State Fire Commissioner, and PennDOT (for rail
freight assistance). Additional amounts are to be deposited into a fund called the Marcellus Legacy Fund,
and later distributed by DEP for infrastructure related to natural gas vehicle development. 2314(a).
After the initial distributions, 60 percent of the funds remaining in the Unconventional Gas Well Fund will
be distributed to counties and local governments having unconventional gas wells within their borders. An
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initial annual payment is first distributed into the Housing Affordability and Rehabilitation Enhancement
Fund to help make affordable housing available to low and middle income persons whose housing
costs will increase due to the influx of the gas industry. The remainder of the 60 percent is distributed
as follows: 36 percent to counties with unconventional gas wells; 37 percent to municipalities with
unconventional gas wells; and 27 percent to municipalities that themselves have no unconventional gas
wells but are located in counties that have unconventional gas wells. 2314(d). The theory at work here is
apparently that the impact of shale gas development extends to adjoining municipalities within a county
with shale wells, but those impacts do not extend beyond county borders to an adjoining county that lacks
shale wells. The statute provides a long list of projects and areas on which the local share may be spent –
from roads and bridges to parks and judicial services. 2314(g).
The remaining 40 percent of the funds in the Unconventional Gas Well Fund will be deposited in the
Marcellus Legacy Fund, which is to be used for a variety of statewide uses. 2315.
• 2
 0 percent will be awarded as grants for projects such as treating abandoned mine drainage, acquiring
open space, and establishing baseline water quality data for private water wells;
• 1
 0 percent will be dedicated to the Environmental Stewardship Fund, monies from which are
allocated each year to the Department of Conservation and Natural Resources (DCNR), Department
of Environmental Protection (DEP), and the Department of Agriculture, to be used specifically for
purposes provided under Title 27 Section 6105 of the Consolidated Statutes;
• 2
 5 percent will be dedicated to repairing locally-owned and deteriorated bridges;
• 2
 5 percent will be directed to local water and sewer projects; 15 percent for open space and
greenways; and
• 5
 percent (the corporate welfare clause) to be funneled through the Department of Community and
Economic Development to underwrite the development of private industries associated with oil and
natural gas, and related chemical facilities. One example: the state recently issued a $490,000 grant to
the Aliquippa and Ohio River Railroad to bring an ethane cracker plant to Monaca, Beaver County.

Does the law encourage the use of local businesses?
Producers must, to the “maximum” extent “practicable,” provide contracting opportunities to small
businesses, including minority, women, and veteran-owned businesses. The law enlists the Department
of General Services to conduct a survey and report to the legislature on the success of companies
employing local businesses, but there appears to be no enforcement mechanism or penalty for failing to
meet the “maximum practicable” standard. 2316.

The Oil and Gas Lease Fund Transfers (Chapter 25)
The Oil and Gas Lease Fund (OLGF) receives money from the lease of gas rights owned by the state and
located under State Forest lands. The intent of the Oil and Gas Lease Fund was to fund conservation,
recreation, dams, and flood control projects associated with State Forest Lands from the leasing of the gas
rights. (Title 71, Section 1331 of the Pennsylvania Statutes.) Act 13 appropriates money on an ongoing
basis beginning in 2013 from the Oil and Gas Lease Fund to be used for other purposes – namely, it
transfers $20 million from OGLF through the Marcellus Legacy Fund to the Environmental Stewardship
Fund in 2013 and $35 million annually thereafter, and transfers $5 million through the Marcellus Legacy
Fund to the Hazardous Sites Cleanup Fund in 2015 and $15 million annually thereafter. 2505

7

Natural Gas Energy Development Program (Chapter 27)
The DEP is authorized to award grants from the Marcellus Legacy Fund to underwrite projects
designed to promote the use of natural gas powered vehicles. Specifically, the program is targeted at
companies investing in the conversion or purchase of five or more fleet vehicles that will use natural
gas as fuel. The program allocates 20 million dollars over four years towards this purpose.

Development of Gas Resources (Chapter 32)
Chapter 32 establishes the substantive requirements for persons wanting to drill a conventional or
unconventional gas well in Pennsylvania. This is the section of Act 13 that amends the Oil and Gas Act
that Pennsylvania has operated under since 1984. The law re-enacts many of the same requirements
in the old Oil and Gas Act, such as the need to obtain a permit before constructing a gas well in
Pennsylvania. This summary highlights changes from the existing law, with a focus on unconventional
well requirements and other miscellaneous provisions that may be of interest.

What does the permit application consist of?
The main part of the permit application consists of a map – drawn to scale, showing the divisions of
a piece of land – called a plat. The plat is prepared by an engineer or surveyor, and shows the location
of the proposed well, identifies water supplies within certain distances from the well and the acreage of
the tract to be drilled, depicts the angle and direction of the well if it will not be vertical, and describes
any workable coal seams underlying the area to be drilled. 3211(b). In non-coal areas where there
are multiple unconventional wells proposed for one pad, only the location of the first well need be
surveyed. 3211(f)(3).

Must the permit applicant identify and test water supplies near the proposed
gas well?
Persons seeking a permit for a conventional well must identify water supplies within 1000 feet of the
proposed gas well, but those wanting to drill an unconventional well must identify water supplies within
3000 feet. Identifying water wells within 3000 feet of the proposed location of an unconventional gas
well is the equivalent of identifying water wells within a 650 acre circle - assuming that the gas well is
at the center of that circle. 3211(b)(1).
Permit applicants are not required to perform pre-drill tests of water supplies near the proposed gas
well. However, because of how the rebuttable presumption of liability operates, it is in the applicants’
interest to ensure that all area water supplies are tested so that it identifies the quality of water being
consumed before drilling begins. On this point, while permit applicants must identify water supplies
within 3000 feet of the proposed unconventional gas well, the rebuttable presumption of liability
(explained below) only covers water supplies within 2500 feet of an unconventional gas well.

Who is entitled to receive written notice that a permit application has been filed?
The applicant must mail a copy of the plat that is part of the application to the surface landowner
where the well will be located, as well as the municipality (and any municipality within 3000 feet of
the well), any surface owners and persons that operate public water supplies within 3000 feet of the
proposed well, and the owner and lessee of any coal seams beneath the well. 3211(b)(2). Among other
things, the notice must indicate that it is in the owner’s interest to perform his/her own independent
assessment of drinking water quality before drilling begins. 3211(b.1).
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How long does the DEP have to make a decision on the permit application?
The DEP must issue a permit in 45 days unless it denies the application for one of six reasons set out in
the law. The DEP may obtain a 15-day extension “for cause” and upon notice to the applicant. 3211(e).

What are the bases for DEP to deny a permit application?
The DEP may deny a permit for only six specific reasons:
(1) The site of the proposed well is currently in violation of the Oil and Gas Act, or issuance of the
permit would cause a violation of an applicable law;
(2) The application is lacking required information;
(3) There is an unresolved objection to location of the well by the owner of coal reserves;
(4) The operator has not posted an appropriate bond;
(5) The operator is violating an environmental law elsewhere in the state, AND the DEP has taken a
final action, such as issuance of an order, regarding those violations, AND the operator has either
not appealed the final action or the operator appealed the final action but has not obtained a stay of
the final action; or
(6) The operator fails to pay the fee or submit certain reports imposed by the PUC. 3211(e.1)
The provision in paragraph five differs substantially from most other environmental laws administered
by the DEP, which generally provide that the DEP may not issue a permit if a company is violating
an environmental law elsewhere in the state. This law imposes additional obligations on DEP to take
separate enforcement actions regarding those other violations before the agency may refuse to issue a
permit to the violator. This provision removes a substantial incentive for well operators to ensure that
activities across the state are in compliance with the law when the company seeks additional approvals to
drill wells in Pennsylvania.

Does the operator need to notify anyone before drilling begins?
The landowner, local municipality, and DEP are to receive 24-hours notice before drilling begins. The
DEP also receives 24-hours notice before certain critical activities take place on the well, such as
cementing of casing strings. 3211(f).

For how long are permits valid?
The operator must start drilling within one year of issuance, unless the permit is renewed. Once the well
has been drilled, the permit is valid until the well is plugged. 3211(h).

How does the DEP regulate water withdrawals from streams that will be used for
fracking unconventional gas wells?
Every operator must prepare a water management plan for approval by DEP that must show that the
operators’ withdrawals from streams and wells will not harm these sources. 3211(m). In reviewing a
plan, the DEP must consider the impact of the withdrawal both on the specific water body at issue and
on the watershed as a whole. When approved, a water management plan is made a part of the well
permit. A withdrawal that has been approved by the Susquehanna or Delaware River Basin Commissions,
or the Great Lakes Commission, is presumed to comply with the standards in Act 13. Because there
is no commission with similar powers in southwestern Pennsylvania, DEP makes the individual water
withdrawal decisions in that area of the state.
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Who can object to a permit application, and for what reasons?
The law establishes a process for surface landowners to object to a permit either because the well
location violates one of the buffer zone restrictions in the law, or because information in the application
is not true. The law requires that any objection to the permit be filed within 15 days from “the date of
the certified mailing” of the plat to the surface owner. 3212(a). Owners of an operating or planned coal
mine also may object to the permit for various reasons. 3212(b). The statute is not explicit about what
happens if and when a landowner files an objection. It could be that the DEP simply considers the
objection and proceeds to make a decision to issue or deny the permit. In the case of coal owners, the
statute establishes a specific procedure for hearing the objections, but this process appears only to apply
to objections by coal mine operators or owners. 3212(b)-(d).

Can municipalities comment on permit applications pending before the DEP?
Yes. Municipalities have 15 days after receipt of the plat to submit comments to the DEP on a permit
application. The comments can raise any special circumstances that DEP should consider in reviewing
the permit. 3212.1. According to the statute, DEP “may” consider the municipal comments – apparently
leaving room for DEP to ignore the municipal comments when issuing the permit. 3212.1(b) and 3215(d).
Considering that municipalities always did have the right to comment on permit applications pending
before DEP, these provisions add nothing to the rights of municipal government or its citizens.

Can a municipality challenge a DEP permit decision with which it disagrees?
No. Municipalities no longer have the right to challenge DEP decisions to issue well
permits within their borders, regardless of the perceived impacts of those operations on
local concerns.

Municipalities no longer
have the right to challenge
DEP decisions to issue
well permits within their
borders, regardless of
the perceived impacts of

The statute provides that “Notwithstanding any other law, no municipality or storage
operator shall have a right of appeal or other form of review from the department’s
decision.” With a single sentence, the legislature has seemingly eradicated the right
of municipal government to represent its constituents by challenging DEP permit
decisions. Prior to this law, municipal governments could challenge DEP decisions with
which they disagreed – whether it was a decision to require an amendment to a sewage
facilities plan, the issuance of a permit that allowed construction of a landfill within its
borders, or the issuance of a gas well permit too near a children’s playground.

those operations on local
concerns.

The “department’s decision” in that sentence refers either to DEP’s consideration of
the municipality’s comments or DEP’s decision to issue or deny the permit. In either
case, it seems plain that, with this language, the legislature has almost certainly stripped
municipalities of their right to challenge any DEP well permit decisions, regardless of
the perceived local impact that decision may engender. Consequently, if DEP decides to
issue a waiver and allows a well to be located within 100 feet of an elder care facility, for example, citizens
can no longer depend on their local officials to challenge that decision. 3215(d).
In summary, municipal officials may comment on any permit application pending before the DEP, raising
any local concerns. DEP, however, need not consider those comments, and the municipality is helpless to
challenge any permitting decision by DEP with which it disagrees.
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What setback restrictions are imposed on locating gas wells near streams and
structures?
Section 3215 establishes setbacks and other restrictions that apply to certain structures and natural
resources:

Structures and Resources Conventional Wells

Unconventional Wells

Building

200 feet

500 feet

Private Water supply

200 feet

500 feet

Public water supply intake

None

1000 feet

Intermittent stream

None

None

Perennial stream

100 feet

300 feet from the well or 100
feet from the edge of the well
site, whichever greater; plus,
100 feet from the edge of any
disturbed area.

Wetlands > 1 acre

None

300 feet

Floodplains

A well or well pad may not be built in a floodplain if the well
site will contain a pit or impoundment for drilling wastes. Wells
and well pads may be built in a floodplain if wastes will be
stored in tanks that are not located within the floodway section
of the floodplain. Because floodplains are defined as being 100
feet on either side of a perennial stream, and 50 feet on either
side of an intermittent stream, the floodplain buffer is the only
buffer that protects intermittent streams. Operators must use
“best practices” when storing hazardous materials, waste and
chemicals in floodplains.

It should be noted that the law defines a “building” for purposes of the setback requirements as limited to
occupied structures where persons customarily live or work. 3202.
These restrictions do not apply to any site that has a permit and at least one well has been drilled prior to
enactment of the law.

Can the setback requirements be waived for privately owned structures and water
supplies?
Yes. The owner of a building, or public or private water supply may agree to a written waiver to allow the
gas well to be located closer than the setback requirements. Even where an owner does not agree to a
waiver, the DEP may grant a waiver if an operator shows that a setback requirement would deprive the
operator of its rights in oil and gas resources. 3215(a).

Can the setback requirements be waived for public resources?
The answer again is “yes.” With regard to streams and wetlands, the DEP is required to waive the setback
requirements if the applicant submits a plan that contains undefined “additional measures” during
construction, drilling, and operation that will “protect the waters of this Commonwealth.” 3215(b)(4). With
respect to floodplains, the DEP may, but is not required to, waive the setback requirements if an operator
submits a plan with additional protective measures. 3215(f). To obtain a waiver regarding a stream,
wetland or floodplain, the operator does not first have to show that the setback would interfere with the
production of oil or gas.
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Aside from setback requirements, what else is the DEP supposed to consider in
deciding to issue a permit?
Section 3215(c) states that the DEP must consider the impact of the proposed well on “public resources,
including but not limited to”:
(1) Public parks, forests, game lands and wildlife areas;
(2) National or State scenic rivers;
(3) National natural landmarks;
(4) Habitats of rare and endangered plants and animals and “other critical communities”;
(5) Federal and state historical and archeological sites; and
(6) Public drinking water supply sources.
The law leaves open the question of what other “public resources” are to be considered by DEP when
deciding whether to issue permits.
The law contains a new provision that requires the Environmental Quality Board to promulgate as
regulations permit conditions to be used by the DEP to address the impact on public resources. This
provision guarantees that the permit conditions available to the DEP will be uniform and that the DEP will
not be developing permit conditions on a case by case basis, as it does in most other permitting schemes
that it administers. 3215(e).

What are “orphan wells” and “abandoned wells”?
Orphan wells are wells that were abandoned prior to April 18, 1985 and that are producing no economic
benefit to the current owner or operator. Abandoned wells are wells that have not produced for 12
months, have been rendered unable to produce, or were considered dry when drilled. Though no one
knows for certain, DEP estimates that there are upwards of 180,000 orphan or abandoned wells in
Pennsylvania. The DEP administers a program to identify orphan and abandoned wells and funds the
plugging of those wells. A person must obtain a permit to take over and operate an orphan well. 3211(a),
3213(a), 3214 and 3220(c)-(e).

How and when must well sites be restored?
Well sites must be restored, including removal or filling any pits used for produced fluids or industrial
wastes, within nine months after drilling is completed. Any remaining facilities used for production and
storage must be removed nine months after the well has been plugged. Under certain conditions, the
operator can obtain a two-year extension to restore the site. The ultimate purpose of restoration is to
restore the site to approximate original contours and allow the support of the uses of the land that existed
pre-drilling. 3216.

How is fresh groundwater protected?
Strings of “casing” (i.e., metal tubing) must be run through the fresh groundwater zone and any coal
bearing zone, and then “permanently” cemented up the outside of the casing strings to isolate production
fluids and gas bearing zones from the fresh groundwater zone. The cemented strings of casing are
intended to prevent pollution of fresh groundwater. 3217(b).
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What if a property owner believes that a gas well has affected a public or private
water supply?
If a company reduces the quality or quantity of water in a private or public water supply, it must replace
that supply with an alternate source of water “adequate in quality or quantity” for the purposes being
served by the water supply. For these reasons, persons with a water supply near a drilling operation should
ensure that they know the quantity and quality of their water before drilling begins, and document how
each water supply is being used, such as for drinking water or for agricultural needs. 3218(c.1).
If a person believes that a water supply has been affected, he or she should notify the DEP. Upon being
notified of a claim, DEP has 10 days to investigate the claim and 45 days to make a decision. If the DEP
determines that the claim is valid, then the agency must order the company to provide an adequate
temporary and permanent replacement supply of water. 3218(b). The DEP is required to establish a tollfree number for persons to report such claims, and maintain a list of confirmed cases of water supply
contamination on its web site. 3218(b.3)-(b.4).

What is the “rebuttable presumption” of liability about?
When DEP investigates a claim that a water supply has been affected by drilling, it must presume that
pollution of the water supply was caused by a gas well if that well is located a certain distance from the
water supply, and the pollution occurred within a certain time period after drilling. 3218(c).
In the case of a conventional gas well, the presumption of liability applies if the water supply is located
within 1000 feet of the gas well and the pollution occurred within six months after the drilling or other
alteration occurred. 3218(c)(1).
In the case of an unconventional gas well, the presumption of liability applies if the water supply is
located within 2500 feet of the gas well and the pollution occurred within 12 months after the drilling,
stimulation or other alteration occurred. 3218(c)(2).
If the rebuttable presumption applies, the owner of the water supply is entitled to have the company provide
an alternative temporary water supply. Presumably, this means that an alternative supply must be provided
immediately while the agency’s investigation is ongoing because the water supply owner would be entitled to
a permanent alternative supply if DEP determined that the well actually caused the pollution. 3218(c.1).

Does the company have the ability to overcome the rebuttable presumption?
An operator can rebut the presumption of liability if it shows that:
(1) A pre-drill or pre-alteration survey indicates that the pollution existed before drilling or the
alteration occurred;
(2) The water supply owner refused the company access to perform a pre-drill water survey;
(3) The water supply is not within the prescribed distance from the gas well (i.e., 1000 or 2500 feet);
(4) The pollution occurred after the prescribed time period (i.e., six or 12 months); or
(5) There was another cause for the pollution. 3218(d).
As to the second condition – refusal to allow the company to take a pre-drill water sample – the company
must provide written notice to the water supply owner that his/her refusal to allow the company to
perform a pre-drill survey will prevent the water supply owner from taking advantage of the presumption
of liability under the law. 3218(e.1).
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These defenses are not available to the operator unless it used an independent certified laboratory to
perform the pre-drill or pre-alteration surveys of the water supply. 3218(e).
Because the rebuttable presumption language only refers to claims of “pollution,” DEP has historically
interpreted the rebuttable presumption as not applying to claims that drilling affected the quantity or
amount of the water. DEP only applies the rebuttable presumption to claims that drilling affected the
quality of the water supply.

Does the DEP have any obligation to contact public water suppliers when a spill
occurs?
Yes. When DEP learns about a spill, the agency must contact the operators of any public water supply
that may harmed by the spill. 3218.1.

What is being done to prevent spills of chemicals at well sites from entering
surrounding soil and waterways?
The company must use impervious materials at unconventional well sites during drilling and hydraulic
fracturing to prevent spills from contaminating on-site soil and prevent off-site pollution.
These practices are to be contained in a plan submitted to the DEP (referred to as a
Pollution Prevention and Control or PPC Plan). 3218.2.

Nothing in the statute requires
the companies to submit a
comprehensive summary of
their wastewater disposal on
a regular basis. Consequently,
these records will not be
available for public scrutiny
and inspection.

What is being done to track the transportation of wastewater
generated at an unconventional well site?
The well operator must keep track of the amount of wastewater generated during
drilling and hydraulic fracturing, the company that transported the wastewater off-site,
where the waste was taken (whether for processing, re-use, or disposal), the quantity of
waste taken, and the disposal method. These records must be made available to the DEP
upon request.
This means that only those records requested by DEP, on a site by site basis, will be
available to the public for review. The same standard applies to the increasing number of
facilities that process gas well wastewater for re-use. Unless the agency later requires it
by regulation, nothing in the statute requires the companies to submit a comprehensive
summary of their records to the agency on a regular basis. Consequently, these records
will not be available for public scrutiny and inspection. 3218.3.

What happens when the well ceases production and the company abandons the
well?
The owner of the well (not the surface property owner) must notify the DEP and plug the well within 30
days to ensure that no fluid or gas will continue moving upward through the well casings. 3220.

How do citizens know the amount of gas being produced by a particular well?
Operators of unconventional wells must submit production reports electronically to the DEP every six
months. The production information is on the DEP web site. 3222.

What other well-related information must be submitted to DEP?
Operators of unconventional wells have to submit a significant amount of technical data to the DEP
about each well. For example, the driller must collect data while drilling the well that would include any
observations of difficulties or anomalies that occurred. Operators must also maintain any logs that are
run on the well, which are used for various purposes like checking on the quality of the cement job used
to seal off outer casings to protect against gas migration into fresh groundwater, as well as other data
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often gathered during construction of the well. Only the well completion reports must be submitted to
the DEP. Much of the other information must be furnished only upon the request of the DEP. Presumably
this is intended to ensure that the DEP has access to this information when needed, such as during an
investigation into a problem with the well. 3222.

Do operators need to say what chemicals are used in hydraulic fracture fluids?
The answer is somewhat complicated, but the bottom line is that certain chemicals used in fracking fluids
can be kept secret under certain circumstances. When the company submits a well completion report, it
must contain a list of chemicals and additives, and percent by mass of each, used to hydraulically fracture
or “stimulate” the well. 3222(b.1). The operator may identify “specific portions” of its stimulation report
as containing a Trade Secret or “confidential proprietary information,” and the DEP is prohibited from
allowing disclosure of this information. 3222(b.2). In addition, the law requires that DEP “ensure” that it
does not disclose any Trade Secret or “confidential proprietary information” in responding to a Right To
Know Law request. 3222.1(e).

What is the chemical disclosure registry?
In addition to the well completion reports, the law creates what is intended to be an online, searchable
registry of chemicals used by companies during hydraulic fracturing. The company is to upload this
data 60 days after fracturing (stimulation) has commenced on a particular well. However, as with the
completion report, if a company claims that a chemical or concentration is a Trade Secret or confidential
proprietary information, then the company can submit more generic information to the DEP and registry.
Such a claim will prevent the public from getting that information. 3222.1.

Will the information in the chemical disclosure registry be accurate?
Certainly, the intent of the law is to ensure the posting of accurate information. However, the law relieves
vendors of liability for any misinformation provided to them by third parties; it relieves service providers
of liability for any misinformation provided to them by vendors; and it relieves companies of any liability
for any misinformation provided to them by vendors or service providers. 3222.1(b)(7)-(9). As a result,
there is no burden on anyone in the chain of command to ensure that the persons or companies that
they contract with, in fact, have provided accurate information to enter into the chemical disclosure
registry. This raises concern that the system is not designed to ensure the submission of the best available
information to the registry. 3222.1.

Is there information that need not be disclosed to DEP or the registry?
Yes. In addition to any information claimed to be a Trade Secret or “confidential proprietary information,”
the following information need not be disclosed:
The reporting company need not submit any information that was not provided to it by others. 3222.1(c)
(1). For example, if the manufacturer fails to provide the vendor with a complete list of chemicals, the
vendor will not be held responsible for failing to disclose a complete list of chemicals and additives.
Again, this constructs a system that provides no incentive for one company to hold the companies with
which it does business accountable.
Chemicals not intentionally added to the mixture need not be disclosed. This is a rather odd exception,
because it is not clear how a company would know that the chemical was in the mixture unless it was
intentionally added in the first place.
Chemicals that occur “incidentally,” occur “unintentionally in trace amounts,” are present because of a
chemical reaction, or “may be” constituents of naturally occurring materials. 3222.1(c).

The bottom line
is that certain
chemicals used in
fracking fluids can
be kept secret
under certain
circumstances.
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Can emergency personnel and other health professionals get access to the
chemicals and additives claimed to be a Trade Secret or “confidential proprietary
information”?
Any information that has been disclosed to DEP or the registry is public information. However, DEP is
generally prohibited from disclosing chemicals claimed to be a Trade Secret or “confidential proprietary
information.”
There appear to be two ways for public health officials to obtain chemical information claimed to be a
Trade Secret or “confidential proprietary information.”
First, public health officials can obtain chemical information claimed to be a Trade Secret or “confidential
proprietary information” if the health professional determines that a “medical emergency exists” that
necessitates them knowing the information. The health official must confirm the need for the information
in a written statement, if requested by the company. Once the information is provided, the health official
must limit use of the information to the purposes for which it was sought. Further, the health official has a
specific obligation, once the information is obtained, to maintain it as confidential. 3222.1(b)(11).
Second, health officials and first responders have a right to obtain the chemical information claimed to be
a Trade Secret or “confidential proprietary information” if the information is needed to respond to a spill
or release or a complaint by a person claimed to have been affected by a spill or release. 3222.1(d)(2)(ii).
In order to obtain the information, the health official or first responder must make a written request for the
information. 3222.1(d)(iii).

Is there any way to challenge the company’s claim that certain information is a
Trade Secret or “confidential proprietary information”?
No. The law does not plainly set out a process for interested persons to challenge the company’s claims.

If a company transfers ownership of a well, will the surface landowner or mineral
rights owner be informed?
No, not unless it is written into the lease. The company must advise the DEP of any transfer in ownership
of the well, but not the landowner. 3223.

What bonding is required to ensure that wells will be properly plugged and not
abandoned?
The statute establishes bonding rates dependent on the size of the wells. 3225(a)(i)-(ii).
For wells that are less than 6000 feet in length, the bond rates range from $4,000 to $250,000 depending
on how many wells are operated – from one to more than 250 wells.
For wells more than 6000 feet in length, the rate ranges from $10,000 to $600,000 – from one to more
than 150 wells.
Bonds are released when the well is properly plugged or transferred. 3225(b). However, bonds may be
declared forfeited and collected in full if the owner fails to properly plug the well, or comply with the law.
3225(c).

Is it the end of the road if the bond cannot be paid?
No. It depends on the circumstances. Some operators may continue to operate older wells and meet the
financial assurance requirements through alternate means.
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If an operator of 200 or fewer wells is financially unable to obtain a bond for wells drilled prior to
1985, the operator may pay a nonrefundable lesser fee to the DEP yearly or make phased deposits of
collateral to fully collateralize the bond. 3225(d)(1). An operator that fails to make a regular payment must
immediately submit the bond in full or cease all operations and plug all wells. 3225(d)(2).
Operators that want to drill a new well but cannot afford bonding may make collateral bond deposits,
but the operator may not drill more than 10 wells per year. Other obligations apply. 3225(d.1). Again, an
operator that fails to make a regular payment must immediately submit the entire bond amount or cease
operations and plug all wells.
It is odd, to say the least, that the statute presumes to compel an operator to expend money to plug its
wells when the operator has already missed a regular partial bond payment and fails to submit the entire
bond amount, presumably for financial reasons.

What purpose does the newly created Technical Advisory Board serve?
The new Board provides consultation to the DEP when it is creating technical regulations under the
law. 3226. All five non-salaried members are to be chosen by the governor. Three are to be a petroleum
engineer, a petroleum geologist, or an oil and gas driller with three years experience in the state. One
member must be a mining engineer with three years experience in the state. The remaining member, a
geologist or petroleum engineer with three years experience, is to be chosen by the governor from a list of
three names submitted by the Citizens Advisory Council.

What is being done to monitor the air contaminant emissions resulting from these
operations?
Operators of natural gas operations in unconventional formations, including development, production,
transmission, and processing, must submit annual reports to the DEP on the actual amount of air
pollutants being emitted. The reports must explain how the pollution amounts were calculated by the
operator. 3227(a)-(b). Additional reporting requirements apply specifically to the emission of nitrogen
oxides and volatile organic compounds. 3227(c). The reports are to be submitted to the DEP by March 1.

Does the Act regulate the storage of gas underground?
The Act imposes reporting requirements on operators of underground gas reservoirs and on coal mine
operators. 3231 and 3232. The intent of the reporting requirement is to keep all affected parties and
the DEP informed about the boundaries of each operation. Certain coal mines are exempt from the
requirements. 3237. Storage operators are generally required to use reasonable methods for locating
wells already drilled into or through the reservoir, and must plug or recondition those wells under certain
circumstances. 3233 and 3234.

Does the law give eminent domain powers to private gas companies?
Yes, under certain circumstances.
The law does not allow gas companies to exercise the power of eminent domain in order to drill a
production well on your land or access your gas rights without permission.
However, the law does provide the power of eminent domain to companies that “transport, sell or store”
natural gas. These private companies may exercise the power of eminent domain over property located
in a natural gas storage area for purposes of acquiring a geologic stratum and entering onto your land in
order to locate and operate a storage-related well. 3241.
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DEP inspectors – the persons
trained to observe violations
of law – usually have the right
to stop unlawful conduct by
issuing field orders to the
person suspected of violating
the law. Under the new law,
DEP inspectors cannot cease
drilling operations – only the
secretary of the DEP can take
that action.

What can property owners subject to the eminent domain provisions
do to protect their interests?
The law limits a property owner’s rights to contesting the amount of damages to his
or her property in court. The court can be petitioned to appoint a panel of viewers to
assess damages. The final report of the viewers can be appealed and the property owner
may obtain a jury trial on the matter of damages. 3214(e).

What is the purpose of a DEP “conference?”
Any person having a direct interest in a matter related to natural gas operations may
request that DEP hold a conference to allow the parties to discuss and resolve the issue.
DEP may attend and make recommendations. Any agreement reached at a conference
must be consistent with Chapter 32 and approved by the DEP. The law does not explain
what happens if no agreement is reached at the conference.

What authority does DEP have to enforce this new law?

The DEP can issue enforcement orders, suspend or revoke a well permit, and issue
orders requiring immediate cessation of drilling operations. However, unlike other
environmental laws, cease orders under the oil and gas law may only be issued by the
secretary of DEP. 3253. Under most environmental statutes, DEP inspectors – the persons trained to
observe violations of law – have the right to stop unlawful conduct by issuing field orders to the person
suspected of violating the law. Under the new oil and gas law, DEP inspectors cannot cease drilling
operations – only the secretary of the DEP can take that action. The DEP can seek an injunction to
restrain violations and seek recovery of all of its costs for responding to a well control emergency. 3254
and 3254.1. DEP also has the authority to inspect, conduct testing and sampling, and examine books
when investigating a possible violation of law. 3258. Finally, DEP is authorized to institute a criminal
prosecution against persons violating Chapter 32. 3255(c).

Can persons be prosecuted criminally for violations of the law?
Yes. A person violating a provision of Chapter 32 can be prosecuted for committing a summary offense
and, upon conviction, will have to pay up to $1000 in fines and/or spend up to 90 days in prison. 3255(a).
If the violation is deemed willful, the person can be prosecuted for a misdemeanor and, upon conviction,
will have to pay up to $5000 in fines and/or spend up to one year in prison. 3255(b).

What civil penalties can be assessed for violations of the law?
Regardless of whether violations are willful, the DEP, after a hearing, may assess penalties not to exceed
$25,000 plus $1000 for each day during which the violation continues. However, if the violation arose
from the construction, alteration or operation of an unconventional well, then the penalties can be
higher—$75,000 plus $5000 for each day of violation. 3256.

Are the enforcement mechanisms and remedies provided in Chapter 32 the only
ones available?
No. The statute expressly states that its purpose is “to provide additional and cumulative remedies to
control activities related to drilling for, or production of, oil and gas” and that nothing in the chapter
“abridges or alters rights of action or remedies existing, or which existed previously, in equity or under
common or statutory law, criminal or civil.” 3257.
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What is unlawful conduct under the law?
The law makes it unlawful for any person to:
1) drill, alter, operate or use an oil or gas well without a permit;
2) conduct any activity related to drilling contrary to the law or DEP regulations, or in a manner that
creates a public nuisance or adversely affects public health, safety, welfare or the environment;
3) refuse, obstruct, delay or threaten a DEP agent or employee;
4) misrepresent or fail to disclose all facts when attempting to obtain a permit or identify an orphan
well; and
5) abandon a well without plugging it properly. 3259.

How can the public stay informed about violations of this Chapter?
The DEP is required to post inspection reports for violations on its website. 3262. These
reports are supposed to include a description of the violations, the operator’s response
to the violation, the status of the violation, and the remedial steps taken to address the
violation. No time requirement is placed upon DEP to provide these reports to the public,
so it is unclear what recourse the public would have if DEP failed to make the reports
available in a timely fashion.

What happens to the money collected through fines, civil penalties
and permit registration fees?
Fines, civil penalties, and permit fees are to be used by the DEP to fulfill its obligations
under the law. 3271(a). The law imposes additional surcharges on permit fees for new
wells to be put into funds administered by the DEP to plug abandoned and orphaned
wells. 3272(b) and (c).

The law prohibits local
governments from enacting
ordinances that regulate oil
and gas operations, requiring
that all oil and gas operations
other than impoundments,
processing plants, and
compressor stations be
routinely allowed in all zoning
districts, including residential
districts.

Local Ordinances (Chapter 33)
Chapter 33 (“Local Ordinances Relating to Oil and Gas Operations”) focuses on the power of
municipalities to regulate oil and gas activities within their borders. Chapter 33 prohibits local
governments from enacting ordinances that regulate oil and gas operations regulated by the Oil and Gas
Act, or state and federal environmental statutes. 3302 and 3303. Where municipalities enact zoning and
land development ordinances, Chapter 33 requires that local ordinances must allow for the “reasonable
development” of oil and gas resources, and must allow for certain activities to qualify as “reasonable”
under the law. 3304. Chapter 33 also establishes a framework for legal challenges to local ordinances. It
also cuts off impact fee revenue for municipalities with ordinances judged to violate the Oil and Gas Act
or the Pennsylvania Municipalities Planning Code (MPC). As previously noted, Chapter 32 strips local
municipalities of their right to challenge any DEP permitting decisions by filing an appeal before the
Environmental Hearing Board or otherwise seek review in a court of law. 3215(d).

Does Chapter 33 apply to all Pennsylvania municipalities, or only to municipalities
that accept revenue under the statute?
Chapter 33 applies to all Pennsylvania municipalities, whether or not they are eligible for impact fee
revenue. 3302.
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Did the old law preempt municipalities from regulating oil and gas operations?
Before Act 13, the Oil and Gas Act preempted municipalities from regulating the technical aspects of oil
and gas well operations, but it generally allowed municipalities to determine where those operations took
place.
Under the prior law, municipalities were preempted from (1) regulating the same types of activities
already regulated by the Oil and Gas Act, and (2) adopting ordinances that had the same purposes
as the Act. In 2009, the Pennsylvania Supreme Court decided that under the old law municipalities
could not regulate the “technical aspects” of oil and gas activities, such as how well bores were to be
constructed and how drilling wastes were to be disposed. Huntley & Huntley, Inc. v. Borough Council,
600 Pa. 207 (2009); Range Res - Appalachia, LLC v. Salem Twp., 600 Pa. 231 (Pa. 2009). The Court said
that municipalities could restrict gas wells to certain zoning districts, as long as the restrictions were
reasonable and supported by legitimate zoning purposes. Municipalities could also allow wells and
other oil and gas activities only as a conditional use or special exception, requiring the company to meet
conditions designed to protect the public health and welfare, as opposed to a permitted use that entitles
the company to engage in the activity as a matter of right.

How does Act 13 change how municipalities regulate oil and gas activities?
Act 13 expressly supersedes and preempts any municipality from adopting any local ordinances that
regulate the “technical features” of “oil and gas operations” regulated under Chapter 32 or state and
federal environmental statutes. 3302 and 3303. Because the law broadly defines “oil and gas operations”
to include almost all gas production and transmission activities, municipalities cannot regulate any
aspects of those operations already addressed by Chapter 32 or an environmental statute. To the extent
municipalities attempt to plan for oil and gas activities within their borders, Act 13 provides that any local
regulation shall allow for the “reasonable development” of oil and gas resources. 3304(b).

Have local ordinances always had to allow for the “reasonable development” of oil
and gas resources?
In Pennsylvania, the statute that authorizes local governments (except Philadelphia, Pittsburgh, and
Scranton) to adopt zoning ordinances is the MPC. Since 2000, the MPC has required all zoning ordinances
to provide for the “reasonable development of minerals,” and has defined the term “minerals” to include
oil and gas. Until now, however, Pennsylvania courts have allowed municipalities’ considerable discretion
in determining what constitutes the “reasonable development of minerals” within their borders. Act 13
largely eliminates this discretion for oil and gas resources (though not other minerals) by prescribing in
detail what a local ordinance must contain in order to meet the “reasonable development” standard. 3304.

Does the law really require my local government to allow major industrial activities
in the middle of a residential area?
Yes. Act 13 provides that other than impoundments, processing plants, and compressor stations, all other
oil and gas operations shall be allowed in all zoning districts, including residential districts. 3304(b)(5).
Impoundments must be allowed in residential districts as a permitted use if they are more than 300 feet
from a building. Compressor stations must be allowed in residential districts as a conditional use. Only
processing plants need not be allowed in a residential district.
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More specifically, what oil and gas activities must be allowed by my local
government, and in what districts?
Section 3304 provides that a local ordinance that attempts to regulate oil and gas operations must allow
for the “reasonable development” of the industry:
Seismic Operations
Well and pipeline location assessment operations must be allowed in all districts. This would include
conducting seismic (drilling and blasting) operations in residential districts.
Oil and Gas Wells
Oil and gas wells must be allowed in all non-residential districts, and allowed in a residential district
so long as the well head is not less than 500 feet from an existing building.
Pipelines
Oil and gas and water pipelines must be allowed in all districts.
Impoundments
Surface impoundments must be allowed in all districts. Local ordinances may provide that the edge
of the impoundment area may not be within 300 feet from an existing building.
Compressor Stations
Compressor stations must be allowed as a permitted use in agricultural and industrial districts, and
must be allowed as a conditional use in all other districts, including residential districts, as long as two
conditions are met:
The compressor station must be 750 feet away from the nearest building, or 200 feet from the nearest
property line, whichever is greater.
Noise from the compressor station may not exceed 60 dba (a noise measurement, about the same as
a conversation at three feet) at the nearest property line.
Natural Gas Processing Plants
Natural gas processing plants must be allowed as a permitted use in industrial
districts, and as a conditional use in agricultural districts as long as two conditions
are met:

Even though the PUC

The natural gas processing plant must be 750 feet away from the nearest building,
or 200 feet from the nearest property line, whichever is greater.

proceedings from the

Noise from the processing plant may not exceed 60 dba at the nearest property line.

and other state statutes

is a public agency, Act
13 exempts the PUC’s
Pennsylvania Sunshine Act

Does the law impose a deadline on when a municipality must issue
use permits?

designed to ensure

Yes. The municipality must review and decide on permitted use applications within 30
days, and review and decide on conditional use permit applications within 120 days.
3304(b)(4).

in administrative agency

transparency and fairness
proceedings.
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Does the law impose other limits on municipal government’s ability to plan for oil
and gas operations?
Yes. Section 3304 limits the authority of local government in other ways.
Municipalities may not restrict the operating hours of well drilling operations, hydraulic fracturing
operations, or compressor stations.
Municipalities may not impose any conditions on construction of oil and gas operations that are more
stringent than conditions imposed on construction activities related to other industrial uses.
Municipalities may not impose conditions on screening and fencing, lighting, the height of structures,
and noise that are any more stringent than similar conditions imposed on other industrial uses in the
same zoning district.
Municipalities may not impose setback requirements that are more stringent than those in the law,
unless the setbacks concern features not addressed in the law, such as public parks. However, even
those setbacks may not be more stringent than the setbacks for other industrial uses within the
municipality.
Municipalities may not impose restrictions on vehicular access routes for overweight vehicles, unless
those restrictions are authorized under the Vehicle Code or Municipal Planning Code.

Does the law simply require that municipalities regulate the oil and gas industry
the same as other industrial activities?
No. The MPC already required that zoning of similar activities be treated similarly by municipalities,
and that those regulations be reasonable. The oil and gas industry is one of the few industries in
Pennsylvania with a state law that dictates uniform zoning requirements throughout the state, and
requires that heavy industrial operations be allowed within residentially-zoned communities.

What role will the PUC play in reviewing and evaluating local ordinances?
Act 13 gives the PUC two different roles: advisor and judge. 3305. When a municipality has doubts
about whether a proposed zoning or land development ordinance would violate the Oil and Gas Act
or the MPC, it may request a non-binding, advisory opinion from the PUC before enactment of the
ordinance. 3305(a). After the local ordinance has been enacted, an “aggrieved” party may seek an
order from the PUC that the ordinance violates the Oil and Gas Act or the MPC. 3305(b). In both cases,
the PUC has 120 days to make a decision.

Are the PUC proceedings public?
No. Even though the PUC is a public agency, Act 13 exempts the PUC’s proceedings from the
Pennsylvania Sunshine Act and other state statutes designed to ensure transparency and fairness in
administrative agency proceedings. 3305(c). Any final PUC order may be appealed by those involved
to the Pennsylvania Commonwealth Court, a specialized court with jurisdiction over matters involving
local government and state regulatory agencies. 3305(b)(4).

22

What happens if the PUC decides that a local ordinance violates the Oil and Gas
Act or the MPC?
If the PUC determines that a local ordinance violates the Oil and Gas Act or the MPC, the municipality
that enacted the ordinance will become immediately ineligible to receive impact fee revenue, and will
remain ineligible until it has either repealed its ordinance or amended the ordinance to cure the defects
identified by the PUC. 3308. In cases where a municipality has amended an ordinance found to be illegal,
it is not clear whether the municipality may return to the PUC for a determination that the defect has
been cured. It is also not clear whether a municipality that cures an offending ordinance will be eligible to
receive impact fee revenue that was generated during the time that the unlawful ordinance was in effect.
The PUC may clarify some of these issues through regulations.

What rules and regulations will govern the PUC’s proceedings and decisions on
local ordinances?
Act 13 gives the PUC the power to promulgate regulations to govern its proceedings, but this power is
discretionary. The PUC does not have to adopt any regulations. 3305(d). Even if the PUC promulgates
regulations, the PUC can avoid public participation in that process. Act 13 exempts PUC rulemaking
related to the review and evaluation of local ordinances from the Commonwealth Documents Law and
the Regulatory Review Act, the statutes that require public participation in rulemaking proceedings.
3305(d)(4).

What role will the Pennsylvania courts play in reviewing and evaluating local
ordinances?
A party aggrieved by the enactment or enforcement of a local ordinance may seek relief before the
Commonwealth Court, as well as the PUC. 3306 and 3305(b). As noted above, the Commonwealth
Court is also authorized to hear appeals from orders of the PUC. As with the PUC, a determination by
the Commonwealth Court that a local ordinance violates the Oil and Gas Act or the MPC disqualifies
the enacting municipality from receiving impact fee revenue until the ordinance is repealed or properly
amended. 3308.

Are the powers that Act 13 gives to the PUC the same as the powers that ACRE
gives to the Attorney General?
No. Pennsylvania’s Agriculture, Communities and Rural Environment Act (“ACRE”) is state law that makes
it illegal for municipalities to enact local ordinances restricting “normal” agricultural operations on large
farms. Under ACRE, the Attorney General and any person “aggrieved” by a local ordinance may sue in
the Commonwealth Court to invalidate the ordinance. ACRE also says that farm owners and operators
may ask the Attorney General to review a local ordinance and “consider” an action under ACRE, in which
case the Attorney General may – but need not – file a lawsuit. The Attorney General does not have the
power under ACRE to declare a local ordinance illegal. If the Attorney General believes an ordinance is
illegal, all she can do is sue.
The powers that Act 13 gives to the PUC are much broader. Under Act 13, the PUC has the power to
make an actual determination that a local ordinance illegal, and to enter an order to this effect. Moreover,
this order has real consequences: the municipality becomes immediately ineligible for impact fee revenue.
In short, while ACRE merely expanded the Attorney General’s existing prosecutorial powers, Act 13 vests
the PUC with entirely new judicial powers. At the same time, Act 13 exempts the PUC from the obligation
to adopt rules of procedure like those used in Pennsylvania’s courts.

Additional copies of this report can be obtained online at www.pennfuture.org/marcellus.
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